IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.1143 OF 2022

DISTRICT : MUMBAI

Sub : Transfer

Smt. Rachita Subrat Ratho , )
Age : 56 Yrs, Occu.: Associate Professor, )
Elphinstone College, Fort, Mumbai. )
R/0.1101, Harsiddhi Heights, Worli Sea )
Face, Worli, Mumbai. )...Applicant

Versus

The State of Maharashtra, through Addl.
Chief Secretary, Higher and Technical
Education Department, (Higher Education)
having office at Mantralaya, Mumbai 32.

~— — ~— ~—

...Respondent

Shri A. V. Bandiwadekar, Advocate for Applicant.
Ms S. P. Manchekar, Chief Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE ¢ 06.04.2023

JUDGMENT

1. The applicant has challenged transfer order dated 07.11.2022

whereby she is transferred from the post of associate professor, Govt Law

college to Elphinstone Law college, Mumbai by the Government invoking

section 4 (4) (i) and 4 (5) of Maharashtra Government Servants

Regulation of Transfers and Prevention of Delay in Discharge of Official

Duties Act, 2005 (hereinafter referred to as ‘Transfer Act 2005’ for

brevity).
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2. Shortly stated facts giving rise to O.A. are as under:-

The applicant was serving as Associate Professor, Govt Law college,
Mumbai from 1995 to till date of impugned order except the period from
2011 to 2015. In 2011 she was transferred by Order dated 03.11.2020 to
Elphinstone college, Mumbai which she had challenged by filing OA No.
1032/2011 which was dismissed on 07.11.2012. Being aggrieved by it,
she filed W.P. No. 564/2013 before Hon’ble High Court. However, before
the Hon’ble High Court, the statement was made by Govt pleader that
applicant’s case was again considered in meeting held on 10.02.2015 at
Mantralaya for re-transferring to Govt Law College. Accordingly, W.P. was
disposed off and applicant was again re-posted in Govt Law College in
2015. Admittedly, she had completed normal tenure at one place of
posting and was overdue for transfer but she was not transferred in
general transfer which are to be affected in the month of May in terms of
provisions of Transfer Act, 2005. The Govt by order dated 07.11.2022
transferred her along with one Shri Panchabai which is under challenge
in the present OA inter alia contending that she is victimized because of
raising certain grievances against Principal and impugned transfer order

being punitive and mid-term is liable to be quashed.

3. The O.A. is resisted by filing affidavit in reply of Smt Asmita
Vaidya, Principal, Govt Law College, Mumbai at whose instance applicant
was transferred by impugned order dated 07.11.2022 and
Respondent/Government did not file separate reply which was in fact
essential in the facts and circumstances of the present case. Be that as it
may, the question posed for consideration is whether impugned transfer
order dated 07.11.2022 is legally sustainable in the facts and

circumstances of the case.
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4. Learned counsel for the applicant sought to assail the transfer
order dated 07.11.2022 inter alia contending that even if applicant was
overdue for transfer, the way and manner in which she is transferred is
nothing but victimization, punitive and it does not meet requirement of
special case or any such administrative exigency for such mid-term
transfer as required under section 4 (5) of Transfer Act, 2005. He has
pointed out that very foundation of transfer is the grievance raised by
applicant against Principal but instead of addressing the grievance, the
applicant is victimized only to gag her mouth and it is not a case of any
such administrative exigency warranting mid-term transfer. He has
further raised plea of incorrect composition of civil services board which

recommended transfer of the applicant.

S. Per contra, learned CPO sought to justify impugned transfer order
inter alia contending that the Principal, Law College by letter dated
30.09.2022 requested for transfer of the applicant and Govt found that
transfer is essential so that there should be smooth functioning of the
administration and college. She has further pointed out that applicant
was overdue for transfer and transfer being in Mumbai itself at
Elphinstone college which is hardly 03 km away from Law college, it need
not be interdicted by the Tribunal in limited jurisdiction of judicial
review. As regards, formation of CSB, she has pointed out that Govt by
GR dated 25.05.2015 constituted separate and independent CSB for
Higher and Technical Education Department and there is no such
irregularity in the composition of CSB. On this line of submission, she

submitted that challenge to the transfer order is without any merit.

6. True, the applicant was serving at Law college from 1995 till
impugned transfer order except four years in between 2011 to 2015. As
such, she was long overdue for transfer. However, the fact remains that
she was not transferred in general transfer which were to be effected in

the month of May of each year in terms of Transfer Act, 2005. It is
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equally true that transfer being incidence of Govt Service, the Govt
servant has no legally vested right to claim a post for particular period.
However, at the same time now the transfers are being governed by
provisions of Transfer Act, 2005, it must be in consonance with the

provisions of Transfer Act, 2005.

7. This is unusual case where Govt servant is transferred because of
grievances raised by her against Principal or administration. Normally
the Tribunal comes across the cases where Govt servants are transferred
because of complaints against them and because of complaints, the
transfers are found necessitated. Whereas in this case, it is other way

ground.

8. At this juncture, it would be apposite to see file noting which is at
page no. 54 and 55 of paper book. It is in vernacular and contains

therein are as under:-

“ g aat fael Fgiteme™, Hug atzn Keid 30.0%.2022 @ umE=
SR AER.

2. JR A, ABE et Fgideae™, Hug Afa stdaan @, Az
WEAUH (JSALARA) d S.8NAWT GaHE, AP WeAUb (BGT) AABZA ARAR
BRI AUI-AT dabR, Alfgdt 3ifdeer 3itdfe=iat, 20048 3idold BTAE AR 311,
Wl dPRY, HRGLAR A A FIIGACRIR AR A Bid 3R TG
HHe, AR UGB DI {aeht Fgieae™, Hag AU agelt wvamE et
el 31B.

3. 3 Rrem dAdcEcaE RS JgRADG  UIeAUH,  QMABI
FIEAER /TR, 91E-31 AL Adotldlet Aet 02 =1 iaawifcies seciaEd featic
26.08.2023R A APRY Ad! ASHEL deh RN BITATA el Blclt. ABI, AHE
qonAe faetmna e 219.08.202 =1 A feiviAEE el R0 -0 3 AT 3(Mb
ad f&eties 30 S, R0 WA TGTA TR ASH . AW, YLADB BRURAA
ACER THE T&e B0 3@T® A, 3eht q@ct ALARIFF HAFG=
A B, QN YT el 3MEd. D TEc T Tetield Savid et

3. I faeht Agfieee™, Hag Ala o ‘%>’a ‘3’ Afe Harar-Afst .
taE, RIS W (fafl) JiEnesd gld sRielcll AES  ARTEEd
YERIHS dBR Betl Bldl. dA S1UAHE, AZRAH TeAusn (fasht) Jist uHent faeh
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FAgiaeae™, Hag AR oe & a 5 Afa HAA-TfaFHeg VRN dBR IFA Dt
R, uEE, g et Agiieae™, Hug et FR dpRaEa fa wElaE
TR OB AZNAGACHTD BIHEBIS JRGAAUV Hall Aget 3tef LAt feiclt et
3@,

IR dpREEd dwfd! fmlita Jadaes 3@ Riem Hag aten
3ETRTAJCH AR IS Bett 3R, AlAL EaA Ueiiad 312,

Q. 1. sietor daHE, AgRAB TeAus (faeh)aisn Reip 8.2.20 =1 Wiy,
i afetid Fest Aidar, 09 AL A 3E, 3HEA aF 98 qAWULN AR
IACAE A=A SNeb A @, A1 UL3RLU.TA. AR AP A Taeht B, 3Rl
faetcll Bett 31z,

&. Sifaa RAM, FE® TEAWH (ACAARA) Aewgal MADB™  faeh
FAF NI BHABET TG FCHATHAT ABRL HRUATA e A -
(31) FgleaEdia RiebaR waa-aie § awian sneast Ar) FRIEE
HAAR AT BIATER Ad @

(@ ¥R Geandicrzn Getiew 2%.09.2022 &1 900 Tad Haveel
utId= uRUHHE EUE Bid @

(B) UEETHSH ACHD A Ed 3R,

(83) 3MORT, R0 1 AFIS ALY F.6300/ - THR HUIA Dt

3.

(3) A 3ideld weAUs eEde FRERRIANAE Fas afHda Rrera
Bell AT Afell TEATUD USaR FRAECADTAA BIOATA et elgl, AeEd Aiatt
MAEDS AAldcht fotdest AR Bt 3@, WA Aiell Al ool sesfaona
GRS Aed [Afder TR Fdaa AR ot 3R, Meadle 3EEE P
fafea deteen 3t @ AMTAR =N BHA it WEAAS! Ut & TG

0. e, st et Agiieae™, Hag wist dotcen RierGAR, Agem
QIEAMUBIT dgeiidl U@ 2..03.90.2022 AU AobiHe} AR B L.

ABR AT ASBE AFRH WEUHIE SEHAEA RIBRA Hett 3RTA, A AURTEA
farazomst - 31 AL fectet AR,

c. =1, slitetor 3R, Uaes a ST 220 Afan Aan queliet fdazuus -a A2l eatet
3NE.

Q. el e 2.03.00.2093 3R et [t Azt
BIHABGIAEA TAHD UREE Id B el 3. AR uRud 3euel AL3A
R R 3R3A a ALAZ3HEaad, e ast a s atte sttt Fa=
R, AR IRUEHIA FAFNEAETRN BHAGEE dBldet EEl gl JAdl.
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ARAUAD AR AMEAAAAA PR 12 sREAE ALABRarar Ar==n
EARTAFCL felasHSH TSId BT 3Met 3.

90. 3 URTT 3, ¥, a Y AN RGRAT d APR Al HSBE detel! RIBRA AR
gdl, e faeht Agiaeaes, Hag Ada Aailties HwdE ot JGTAT a
faeeata Aaiftes Jeearet 81 a2, A 1. taeg a St Al et faeh
FF NG FEelt BT YA HRUATA A 3T,

add, ARIB el Agifdeaeta g AR AR Tahad i afasdta
3 FAgfdeae™ 308 A AZMEAAAE it BREA SARMAT Preted 1@ +Ra
AT 33, AR MHBR el At Rad us sRuweeed e dt
FRIAE FHRETEN Jaa TaE, rma el Agiaeane=, Fag aien evam uzataa
BT Ad.”

9. Thus para no. 6 of file noting is the only foundation/ reason for the
transfer of the applicant. It appears that applicant had raised certain
grievances against the administration. She raised grievance that though
five days week is not made applicable, the employees are not attending
on Saturday. There is no compliance of Circular dated 29.01.2022 for
100% attendance of faculty members. She has also raised grievance of
incorrect deduction of income tax of Rs.6,300/- from the salary of August
2022 and promotion under CAS (Career Advancement Scheme). I really
fail to understand how this could be the ground for transfer in law. The
grievances raised by the applicant as set out in file noting by no stretch
of imagination can be termed disruptive to the administration so as to
justify the transfer in such a manner. Instead of addressing grievance,
she was transferred which is nothing but victimization and punitive.
There is not a single complaint by students or anybody else about
teaching of the Applicant nor there is any other material to show that her
behavior was causing any kind of hurdle or obstruction to the
administration for functioning of the college. Raising of grievance for
betterment of administration as well as some personal grievance of
deduction of income tax and non-promotion under CAS can hardly be
termed the ground to transfer the applicant mid-term. This is nothing
but attempt to muzzle the voice of employee and to have autocracy.

Notably, the grading of the applicant in ACR is consistently very good



7 0.A.1143/2022

from 2015 to 2021. However, Smt. Asmita Vaidya present Principal
suddenly down graded her ACR for 2021- 2022 which also indicate some

bias.

10. Needless to mention under section 4 (5) of Transfer Act, 2005,
there has to be a special case or administrative exigency and after
recording reasons in writing only such mid-term transfer is permissible
with the approval of Competent Authority. Only approval of Competent
Authority i.e. Hon’ble Chief Minister would not legalize the transfer order.
There has to be recording of reasons in writing so as to make out special
case or any such administrative exigency which is completely missing in
the present case. On the contrary, apparently, the applicant is
transferred because of certain grievances raised by her. If a Govt servant
is transferred because of raising some legitimate grievance, it would

certainly attract malice and such transfer would be impermissible.

11. In file noting, the department itself recorded the nature of
grievance raised by the applicant but there is no further mention or
reasoning as to why the transfer is necessitated or how it is a special
case for such mid-term transfer. Only on the letter forwarded by
Principal, the applicant is transferred without bothering as to whether
grievance raised by applicant could be the ground for such mid-term
transfer. At the cost of repetition, it is necessary to again point out that
except the grievances made by Applicant against the Principal of college
as recorded in Para No. 6 of file noting, there is absolutely no other
material or ground to show that applicant’s behavior or nature was in
any way is of disruptive or obstructive to the administration or her
behavior was affecting the administration and functioning of the college.
Suffice to say, only on ipse dixit of principal, the Applicant is transferred

without there being any such legal ground.
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12. In so far as composition of CSB is concerned, I find no such
irregularity in the composition of CSB. True, initially, the Govt by GR
dated 31.01.2014 constituted CSB No.1 comprising of three members. As
per this GR, one member as to from Social Justice and Special
Assistance Department. However, later the Govt issued another GR for
Higher and Technical Education Department, dated 25.05.2015 thereby
constituting independent CSB consist of five members for the transfer of
Govt servants falling under Higher and Technical Education Department.
It is in terms of GR dated 25.05.2015, the matter was placed before the
CSB which recommended for transfer of the Applicant. I see no

irregularity in composition of CSB.

13. The perusal of minutes of CSB however reveals all that CSB
recommended for transfer of the applicant to Elphinstone college. Except
recommendation, there is absolutely nothing in minutes as to why such
mid-term transfer is necessitated. It mechanically recommended for

transfer without recording any reason or necessity for transfer.

14. In this view of the matter, I have no hesitation to sum up that
impugned transfer order dated 07.11.2022 is totally arbitrary and
unsustainable in law. It is liable to be quashed. Since the applicant is
overdue for transfer, the Govt may consider to transfer her in ensuing
general transfers which are due in next 2-3 months. However, the
transfer order dated 07.11.2022 Dbeing totally arbitrary and
unsustainable is liable to be quashed and applicant is required to be

reinstated in Law College, Mumbai. Hence the following order:-

ORDER

(A)  Original application is allowed
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(B) Impugned transfer order dated 07.11.2022 is quashed and
set aside.

(C) The applicant be reposted in Government Law College within
two weeks from today.

(D) No order as to cost.

Sd/-
(A.P. KURHEKAR)
Member-J

Place : Mumbai
Date : 06.04.2023

Dictation taken by : V.S. Mane
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